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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 
Second Reading 

Resumed from 25 February. 

HON DARREN WEST (Agricultural) [5.09 pm]: May I point out early in my remarks that I am not the lead 
speaker for the opposition on the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. What 
a great day! The government has finally come up with a piece of legislation that can be debated in the 
Legislative Council. That has to be celebrated! 

Hon Simon O’Brien: You ignored all the other bits. 

Hon DARREN WEST: Hon Simon O’Brien, it has been fairly well documented that we have been going home 
early because the government has not been able to get its legislative agenda in order and has not been able to 
come up with enough legislation for this highly efficient Legislative Council to peruse and review. But, finally, 
we have a new piece of legislation. 

Several members interjected. 

The PRESIDENT: Order! Let us concentrate on the legislation before the house. 

Hon DARREN WEST: Thank you, Mr President, and I will do so. 

The piece of legislation before us that we will debate today is another very poorly drafted piece of legislation. 
I think that in the government’s panic to get some legislation before the house, perhaps the Attorney General 
hopped into his ministerial car on the way home and he got out one of those big yellow envelopes and drafted 
this Criminal Code Amendment (Prevention of Lawful Activity) Bill that we will debate in the house over the 
next day or so. Reading through the bill, and the briefings and research I have done, makes the intent of the bill 
abundantly clear—to stop people from exercising their democratic right to protest. The intent, as the 
Attorney General explained in his second reading speech, is to stop the growing practice of people chaining 
themselves to equipment during environmental protests and people putting their thumbs in cold water to insert 
into machinery—I know that thumb locks are being used as well—and requiring police to attend with workers to 
cut machinery and the locks to release protesters. I thought the intent of that was probably fair and reasonable. It 
takes a lot of police resources, at a cost to the taxpayer, to release the protesters. If that was all the bill was doing, 
there may even be some level of support from the opposition for this legislation. However, this is a scattergun 
approach that will have extraordinary consequences for all kinds of other activities, which I will pursue further 
during my comments. 

There has not been a lot of thought about what might happen as a consequence of using a piece of legislation to 
achieve a result that could have been obtained in other ways. For instance, the police have the capacity at the 
moment to issue move-on notices to people who refuse to leave the site of a protest or who the police feel are 
causing trouble in a protest. It might have been a better idea to investigate those capacities of the police to 
manage protesters who are causing what we might call a public nuisance or disruption. I am not surprised that 
the legislation is not all that great because, as I said, I think it is being rushed out in a bit of a hurry. The 
government is a bit tired; it is running out of ideas. It has made a hash of the state’s finances and has lost the 
AAA credit rating, so it is rolling out a piece of legislation to deal with these protesters. The government 
continues to lurch from crisis to crisis, and we have seen plenty of examples of those. 

So we now have before us the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. By the 
time I am finished, perhaps the Attorney General might want to reconsider his piece of legislation, but we will 
see. 

Hon Simon O’Brien: Why don’t you just give up now, Michael! 

The PRESIDENT: Order! No member will have the opportunity to express themselves at all if there are 
continuous interjections, even between each other. One person is on their feet, and has the right to speak, and has 
the right to be heard. 

Hon DARREN WEST: I think that Hon Simon O’Brien’s observation was a very good one. Perhaps the 
Attorney General should give this piece of legislation away right now. It would save a whole lot of time and it 
would save me going through all this. I have done research and I have written a speech, so I think maybe we will 
have it anyway. 

As I said, mechanisms are already in place that could deal with the issue that the Attorney General seems to have 
targeted so liberally. We could argue that people have the right to protest as long as they are not committing 
a crime such as trespass or breaking into someone’s property. For instance, on the James Price Point protest, that 
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is a piece of public land accessible to all taxpayers and people who reside in Western Australia, so I think we 
may be eroding people’s rights to free speech and expression. That is a right we hold very dear. 

Hon Simon O’Brien interjected. 

The PRESIDENT: Order! I am anticipating that Hon Simon O’Brien has an interest in this legislation and wants 
to make a speech, but I am afraid he will have to wait his turn. He does not have the call at the moment. 

Hon DARREN WEST: Thank you, Mr President. 

This very broad and general bill before the house does not refer to machinery or people locking themselves to 
pieces of machinery, as the Attorney General pointed out in his second reading speech. This bill describes 
prohibited physical activity, the use of physical force, a threat of physical force, the creation of a physical barrier 
to carrying on a lawful activity, or the prevention of lawful activity in circumstances that create the risk of injury 
or personal damage to property as a consequence of carrying out lawful activity. It does not actually mention 
machinery or people chaining themselves to machinery, which I think is important, as I will show later. The 
general references from the bill that I have just mentioned have far greater ramifications for other people in 
Western Australia going about their normal daily lives, and other people who feel that they may have their rights 
violated as a consequence of this bill. I suggest to the Attorney General that if we want to stop people chaining 
themselves to pieces of machinery or clamping their thumbs together around a piece of machinery we should 
perhaps introduce a bill called the “stop chaining yourself to pieces of machinery bill”, or perhaps we could 
tailor the move-on notice provisions so that there will be penalties for people who refuse to move on, or cannot 
move on because of actions they have caused themselves. 

Hon Michael Mischin: How does that work? How do you issue a move-on notice to somebody who can’t 
move? 

Hon DARREN WEST: The police can issue a move-on notice as it is. 

Hon Mark Lewis interjected. 

Hon DARREN WEST: If a person is creating a scene at the front of Parliament House, the police can issue that 
person with a move-on notice, and that person is required to move on. I can see that this bill is aimed at people 
who, as a result of things that they have done themselves, such as chaining themselves to a bulldozer, as 
Hon Mark Lewis said—I do not think it is a very wise thing to do—cannot physically move on. This bill is a 
clumsy attempt to address that situation. It could have been done in a different way. I will explain why, and I am 
sure the Attorney General will learn from me. I have had a chat to the member for Butler, who is the shadow 
Attorney General and has a brilliant legal mind. He also does not like the sound of this bill. 

Hon Michael Mischin: He likes the sound of his own voice though. 

Hon DARREN WEST: I cannot really argue with the Attorney General there. He speaks very eloquently and 
cleverly. 

Several members interjected. 

The PRESIDENT: Order! I am sure members need to look at the standing orders on referring to members in the 
other place. 

Hon DARREN WEST: Cast this widely, this bill could create a criminal offence out of a legitimate democratic 
process. That is a real shame. Going back more than 100 years, we have had the ability to protest when people 
are not happy, and any bill that somehow makes that a criminal offence, when people are having a lawful, 
peaceful process, is a bit of a shame and violates our rights and opportunities for free speech. Another example is 
that it could be an offence for people to create a picket line that prevents other people from carrying out lawful 
activities. I wonder why the Liberal government might want to refer to things such as picket lines. 

Hon Michael Mischin: We haven’t; you did. 

The PRESIDENT: Order! We cannot have a decent debate if three or four members are contributing all at once. 
Some members are entitled to put their points of view and in turn others are entitled to put their points of view. 
Let us do it in an orderly way. 

Hon DARREN WEST: From what I understand from the comments across the chamber, it could well be 
a criminal offence for protesters to create a picket line. 

Hon Michael Mischin: I didn’t say that. 

Hon DARREN WEST: The briefing I had today suggested otherwise. 
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It could also be a criminal offence for someone to climb up a tree and tree-sit. We have some very famous 
examples of people doing that. I think Craig Turley is a very famous tree-sitter. Mick Malthouse, when he was 
coach of the Eagles, was a famous “piece of machinery chainer-toer”. 

They would be criminals as a consequence of going down and having a peaceful protest outside a member of 
Parliament’s office. 

I just want to get to some of the way that this has been reported in the press. The general feeling among the press 
and society is that this is a violation of free speech, and a violation of people’s rights to act in a lawful manner 
and declare their displeasure or otherwise with the government. I will refer to some articles that have been 
published recently. Daniel Emerson, a high-quality journalist—not a bad cricketer either, I can attest—argued in 
The West Australian — 

The Barnett Government has declared war on radical protesters with new laws criminalising thumb-
locks, barrel locks or any other way of physically preventing or threatening lawful activity.  
The laws—introduced to the Legislative Council last week without fanfare — 

I think we are getting a bit of fanfare now — 

reverse the onus of proof, carry maximum penalties of two years jail or a $24,000 fine and ensure cost 
recovery for any police response. 

Stung in recent years by campaigns against shark culling, gas processing at James Price Point and, more 
recently, logging of Mowen Forest in the South West, the Government says it needs enhanced laws to 
combat evolving tactics of protesters. 

Now I think the government should perhaps look at some of the decisions it makes. The shark cull has been seen 
by the Western Australian community as an unmitigated disaster. What do we do? Do we say, “Look, we got 
that wrong; that was a bad policy; we didn’t actually catch any great white sharks; and we didn’t really achieve 
anything at all, but we’ll make you wrong, and that you can’t protest against the bad decisions that we make”? 
That is the message this bill is sending to the community; that is a bad message. It also says to people at 
James Price Point who felt very strongly about the proposal planned by Woodside at James Price Point that they 
do not have the right to protest the government’s decisions. That was an issue upon which a lot of deeply held 
views were held on both sides of the argument, but for the government to say, “You can’t argue with what we 
do” is not a good message to send out. Similarly, with the Mowen forest in the south west, that was a bad 
decision. There are good reasons for people to demonstrate against bad decisions that the government has made. 
I think it is the best way that governments get the message. Perhaps they might want to go back and review some 
of their policies. I am pleased to see that this government has done that. For instance, the government has flip-
flopped on late-night trains. It was a very poor decision, but government protest and people power was able to 
change the government’s mind when it had the issue completely wrong. It had completely misread public 
opinion. Unless we are able to have these spirited debates and strong voices of opinion in the public domain by 
taxpayers and members of the community—those who ultimately put us here—I think it leads to a very poor 
state indeed. I was having a discussion with a young staffer earlier today that maybe this is what George Orwell 
had in mind when he wrote some of his famous books and stories—that we are taking away people’s right to 
voice their popular opinion and act in a lawful way to demonstrate their strong views against what the 
government is doing for them. 
Hon Michael Mischin: Which Orwell novel are we talking about here? 

Hon DARREN WEST: There are some really good Orwell books. I am sure you have read some of them, 
Attorney General! There are some very good essays as well that George Orwell wrote, and I think that some of 
his essays were as fine as some of his books. 
Daniel Mercer—another quite reasonable cricketer, can I say; not quite up to the parliamentary team—a very 
good journalist, has written an article about the backlash against protest laws, and I notice he has used the word 
“backlash”. It states — 

Famed Perth fashion designer Liz Davenport has led a torrent of criticism against State Government 
plans to crack down on protesters, saying it is an “appalling” attack on people’s rights. 

That is the view of Liz Davenport, a very fine Australian. 
Several members interjected. 
Hon DARREN WEST: She is a very, very fine Australian—a well-credentialed, articulate and intelligent 
Australian. She has been critical of the government, so clearly the government is going to be critical — 

Point of Order 
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Hon SALLY TALBOT: Mr President, I think it is very offensive when members of the government listening to 
a speech made by a member on this side of the house that refers to a community activist, who has very fine 
environmental credentials, just sneer, chortle and clearly belittle the contribution that person has made. 

The PRESIDENT: That is not a point of order; it is a point of view. As I have said before, let us have an orderly 
debate without continuous interjections. 

Debate Resumed 

Hon DARREN WEST: I agree that it is very unfortunate that such a fine Western Australian, a fine Australian, 
as Liz Davenport was referred to with sneering, rolling of eyes and groaning by members of the government—
and I think therein lies one of the government’s problems. Anyone who dares to raise a voice of objection, 
anyone who dares to question, and anyone who dares to stand up is immediately howled down, chastised and 
ignored by an out of touch, irresponsible and very poor government. That is one of the government’s problems; 
I really think it is. Perhaps it might pay to listen a little more than to sneer and denigrate. The article continues — 

It emerged yesterday that the Government had introduced laws into Parliament that would criminalise 
the use of thumb locks, barrel locks or any other way of physically preventing or threatening lawful 
activity. 
The laws would reverse the onus of proof, carry maximum penalties of two years jail or a $24,000 fine 
and ensure cost recovery for any police response. 

Now, the onus of proof is a very important plank of our legal system. As far as I understand, our legal system is 
built around the premise that a person is innocent until proven guilty. The way I understand this bill, and I look 
forward to being corrected on this, is that should someone be charged under this piece of legislation, it is then up 
to that person to prove themselves innocent. This is a complete reversal of the basis of our legal system. I know 
that the Attorney General and the shadow Attorney General are far more versed in legal matters than I, and I will 
concede that, but we all share the knowledge that someone is innocent until they are proven guilty. Someone 
should not have to prove their innocence; the state should have to prove their guilt. 
Hon Peter Katsambanis: Innocent thumb locking? 
Hon DARREN WEST: I have made my point, and I am looking forward to the contribution by 
Hon Peter Katsambanis. I am sure the member’s interest is great enough for him to get up and debate the bill, 
and I look forward to that. 

I do not condone protesters on crown land or state land turning up and locking their own thumbs—not someone 
else’s thumbs—but I do not think we should sit down and draft a specific law against it. There are better ways in 
which we can go about addressing that sort of behaviour, especially when the law that we have drafted against it 
has so many ramifications for other members of the community. I will get to those soon. There are so many who 
could be locked up in this flawed piece of legislation. I mentioned Ms Davenport. The article states — 

Ms Davenport, who rallied against old-growth logging plans in the 1990s, said the laws would 
effectively “silence” people’s right to protest. 
“One of the only methods people have to combat what they perceive to be injustice, which is destroying 
the environment, is by protesting,” she said. 

She is right. It is very difficult for members of the community to instigate legal action, to come up to Parliament 
and convince politicians, especially ones who like listening. One of the best weapons or tools they have in their 
freedom of speech is to protest. I do not always agree with what protesters actions are and what they do, but 
I will defend their right to protest, and their right to have a say. The Daniel Mercer article also states that 
Ms Davenport’s — 

… comments came as the Greens and WA Forest Alliance condemned the laws as excessive.  
The WA Forest Industries Federation welcomed the move, saying the current penalties for interfering 
with activities such as logging were feeble. 

Perhaps that says a more about resourcing of other relevant agencies than it does about the government’s 
attitude, but I will leave that for others to discuss. In my research I also found some comments by 
Hon Lynn MacLaren; I will allow her to make those comments when her time comes to speak, but she made 
some very good points. 

Hon Ken Travers interjected. 

Hon DARREN WEST: That is a very good point, Hon Ken Travers. Given that Hon Lynn MacLaren is out on 
urgent parliamentary business, I have some quotes from an ABC interview; when one searches these things, lots 
of relevant information comes up, of course. In a Parliamentary Library summary of an ABC interview with 
Hon Lynn MacLaren, she is credited as saying that — 
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These laws just seem to be over the top; the way that they’re drafted they could include a lot more 
people than you would want to include; — 

That is a good point. The summary continues — 

believing that this is a huge impost on our democratic right to protest; think the Government has gone 
way too far; the drafting of this legislation may well include perfectly peaceful demonstrators as well as 
the people they may be trying to target; if this bill was intended to outlaw thumb locks then that’s what 
it should say;  

Even before reading that out, it is apparent that there are at least two of us in this chamber who think that. The 
summary continues — 

it doesn’t say that; what it does say is that if you’re caught with any sort of material … or lock a gate for 
example; — 

I will get to this issue in a minute — 

the problem is this bill is just so broadly drafted it’s going to catch a lot of people that should never be 
considered to be making an offence; people who it is their democratic right to speak out on things 
which they feel are in the public interest; the bill itself should be chucked out and if they going to stop 
people using thumb locks then let’s be explicit about it; these laws which they’re proposing to add to 
the books are going to capture far too many people and stop I think what most people would consider 
having peaceful demonstrations. 

I think there are three of us now; Hon Simon O’Brien also said we should chuck this law out. I do not think it is 
an appropriate way, in Western civilisation in 2015, to deal with people who have questions and firmly held 
beliefs about the actions of their government. 

As members will know, I am a landholder and a farmer in the wheatbelt. Although my farm has not had any 
interaction with coal seam gas operators, I would not have to drive very far to find ones that have, and I have met 
several landowners who feel very strongly about the prospect of the coal seam gas industry waltzing onto their 
farms and drilling holes several kilometres into the ground through their water supplies and aquifers. There are 
some very, very strongly held views about coal seam gas.  

I am sure members opposite are aware of an initiative of which I am a very big supporter; as a freehold 
landowner who works very hard to pay off my land and hopefully will buy some more for future generations to 
carry on the business of farming, I think I have the right to decide who comes onto my property and the 
circumstances under which they come, and for that reason I think the Lock the Gate Alliance from Queensland is 
a great idea. If I want to stop somebody from rumbling onto my land and through the middle of my crops in big 
trucks, or running around my sheep at lambing time for whatever reason, I think I have the right to close the gate 
and say, “You’re not coming in.” That is how the Lock the Gate Alliance was born; it was the work of some 
freehold landowners who were very disaffected by the fact that their property rights had been eroded to such an 
extent that they were no longer able to say, “I’m sorry, but I don’t want you on my property. I own this land. 
I know you have an agreement with someone who’s never been here, but you’re coming onto it.” The Lock the 
Gate Alliance has gained in popularity and, certainly in parts of New South Wales and Queensland, has become 
a very strong movement. There are some very strongly held views against the process of hydraulic gas 
fracturing. 

I will quote from another article from ABC Online by Emily Piesse titled “Anti-fracking movement gaining 
steam in Mid West”. That is a nice play on words, if I may say. The article reads — 

Communities and towns across WA’s mid west are declaring themselves ‘gasfield-free’, as public 
opposition to the emerging unconventional gas industry grows. Residents are worried about the 
potential impact of fracking—a drilling technique—on their water supplies, but the oil and gas industry 
says those concerns are misplaced. 

Of course they would, and they may well be, but they clearly have a vested interest in the production of coal 
seam gas. We can have the debate another time about whether coal seam gas production is a good or bad thing, 
whether there are environmental benefits, or whether the cheaper gas that we can extract from coal seams is good 
for the state of Western Australia. We can have that debate another day, but the principle I hold very dearly is 
that if it is on freehold land, freehold landowners should have property rights. It is a unique situation and very 
difficult to be a broadacre freehold landowner. One needs to make enough money from one’s business to support 
owning such a large asset, and to have companies—usually multinational companies, but not always—traipsing 
in and out of one’s land at any time is a major inconvenience and many of us feel that it is wrong.  

I can tell the Attorney General that, thanks to his legislation, I am committing an offence if I lock my gate. If 
I lock my gate and park a truck or a piece of heavy earthmoving equipment in front of the gate and tell people 
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they are not coming onto my land, to get lost and go and find their gas somewhere else, I will now be a criminal. 
That is one of the unintended consequences of this bill and that is why I say again, I do not think the government 
thought this all the way through. Did the Attorney General consider me, as a freehold landowner, when he was 
sitting in the back of his ministerial car with a yellow envelope, drafting his bill? I do not think he did. I think he 
was trying to target a very small group of people and in doing so he has embroiled a much larger group. 

We were told at the briefing, “Oh, no, that will never happen; you’d never get charged. We’d probably come 
around and have a talk to you.” But what if I held my ground? What if I refused and said, “No, I don’t care what 
you say, you’re not coming onto my property, this is my land, go away”? If that escalated I could, indeed, have 
a criminal charge laid against me.  

For that reason, I think the government is going to have difficulty with this bill. I am often puzzled by my 
parliamentary colleagues from the National Party and some of the things they do. They voted for the largest 
farmer-owned organisation of all farmer-owned organisations in the state to pay payroll tax; they voted for that 
and they do some extraordinary things that do not really represent the views of their constituents just to be like 
the Liberals. Many of them actually are Liberals, but they do some extraordinary things like that. However, when 
it comes down to farmers’ property rights and the National Party’s core constituency, I have a feeling that the 
National Party just might exercise its balance of power in the Legislative Council to defeat this piece of 
legislation. I have a funny feeling it might do it. It has not yet happened in my almost two years in Parliament; 
the subservient Nationals have followed the Liberals on every piece of legislation, but I think that might just 
change with this one, and it will be on this issue. For all I know, the Liberals may have already done a deal with 
the National Party; it usually does. There may be a little trade-off with some royalties for regions money; I do 
not know, but I will wait and find out. I cannot think of a single other reason why the National Party would 
support this legislation. It claims to represent regional Western Australia and holds a lot of agricultural seats, so 
I cannot understand for a moment why the National Party would support this legislation, because it will take 
away the property rights of every single farmer in Western Australia who may have the extractive or coal seam 
industries wanting to come onto their properties. They will not be able to lock their gates and say, “You’re not 
coming in.” 

That is where the government is going to have the biggest problem with this legislation, and I think that is why it 
would have been better had it been targeted only at protesters who chain themselves to pieces of equipment or 
lock their thumbs together with thumb locks. I do not think the government needed to bring me, as a landholder, 
into this piece of legislation. I am sure even Hon Peter Katsambanis will know some people who he feels will be 
dragged into this legislation who do not really belong there, and I am sure that members on both sides of the 
house will have good reason to not support the bill in this form. Whether they will or not, we will wait and see, 
but I will be staggered if members of the National Party support this legislation, and if they do, I am sure their 
electorates will be very, very displeased. I know that they are already pretty cranky with the National Party over 
its refusal to stand up to the Liberal Party and its government partners, but I think they will have a bit to say 
about this. 

There are other concerns about the bill, and I am going to let some of my other colleagues talk about that 
because I am running out of time, but as a member for Agricultural Region and a farmer, this bill is a big 
problem for me. At the briefing, I asked whether under this legislation I could be made a criminal for standing up 
for my rights and refusing entry to my land to a couple of young blokes in bright green fluoro work outfits in 
a big six-wheel-drive truck with a big rig on the back, and I could not be given the assurance that I would not. 
If I said to them, “Boys, turn your bus around and get out of here; you are not coming in”, I would be a criminal, 
and that is totally wrong. This legislation silences people’s right to protest. I think a right to protest is 
fundamentally important. After the next election when there is—I am quite sure there will be—a change of 
government I think that people will be able to learn from protests. I think protests should be embraced and 
encouraged when they are constructive, peaceful and lawful. I do not think we should change the law just 
because we do not like that people can protest and criticise us when we get things wrong. This legislation takes 
away people’s right to criticise us when we get it wrong. I know that people in public office are regularly 
criticised—I am criticised regularly, and I accept that—but to take away people’s right to criticise members of 
Parliament is fundamentally a backward step for our society. How can we claim to be a progressive, western and 
affluent society if we cannot even protest? Maybe Orwell was not so far away after all. 
I am sure some of my parliamentary colleagues will talk about other people. Looking back, I wonder how this 
legislation may have affected events in history. The most famous example I could dig out—I have to hand it to 
my daughter who found this example, and she also did a bit of research on it for me—was the story of the 
suffragettes. Can members image how their story would have played out if they had had this legislation in 1903? 
I dug out an article I think is quite pertinent. I want members — 
Hon Ken Travers: Some of the crusty old boys on the other side might want to support the bill now, because of 
this. 
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Hon DARREN WEST: Yes; they might. I am sure there are members on the other side of the chamber who do 
not know who the suffragettes were, but we do. 
I have a wry smile. Could members image what it would be like if this legislation were around in the 
suffragettes’ day? That shows how ridiculous this bill is. The article reads — 

The most militant of suffragettes was Emmeline (Emily) Pankhurst ... Let down first by the Liberals and 
then by the Labour Party — 

That is significant — 
both of which she had supported in turn, she was already politically disillusioned by 1903 when she and 
her daughter Christabel Pankhurst … formed the non-party Women’s Social and Political Union … in 
Manchester—mostly from mill girls—and became engaged in the first act of physical aggression in the 
struggle for the vote at the hands of Liberal Party supporters during a meeting in Manchester in 1905. 
Sir Edward Grey had expounded on the intentions of the Government about to be formed and at question 
time Christabel Pankhurst and Annie Kenney … asked what its intentions were over votes for women. 
Grey ignored them (he had answered all other questions but thought this one not ‘a fitting subject’). 

I am sure that this government thinks there are plenty of things that are not a fitting subject, too; we hear that 
every day during question time. The article continues — 

The women unfurled banners and asked again. They were seized, kicked down the gallery stairs, then 
thrown bodily from the hall, suffering physical injury. Outside they held a protest meeting, were 
arrested for obstruction and, upon refusal to pay their fine, sent to prison, the first of many prison 
sentences to be served by suffragettes in England. This episode was given world-wide newspaper 
coverage: it also provoked a wave of bitter violence from the frustrated WSPU Party whose motto 
became ‘Deeds not Words’. 

In 1905, 110 years ago, there was community outrage to the government’s draconian attitude. The article 
continues — 

In 1906 they moved to London and started a deliberate policy of sensationalism. They chained 
themselves to the railings of the Prime Minister’s residence — 

There we go, honourable Attorney General — 
harangued the terrace of Parliament from the river — 

Hon Michael Mischin: What is your point? 

Hon DARREN WEST: The point is that this bill is in response to people chaining themselves to things. We are 
taking away people’s right to protest and property rights — 

Hon Michael Mischin: Back then the charge would have been obstruction. 

Hon DARREN WEST: The Attorney General does know his history. 

Hon Michael Mischin interjected. 

Hon DARREN WEST: The article continues — 
broke windows—and one woman, Emily Davidson … threw herself in front of the King’s racehorse in 
the 1913 Derby and was killed. Women in prison went on hunger strike and were forcibly fed. 
Mr Asquith parried and procrastinated about the [suffrage] Bill throughout, while, in 1913, his 
Government passed the so-called ‘Cat and Mouse’ Act—officially called the Prisoners (Temporary 
Discharge for Ill-Health) Act. Imprisoned suffragettes who went on hunger strike would be released 
when in danger of death but, as soon as they were strong enough, would be rearrested to continue their 
sentence. 

Hon Michael Mischin: What has that got to do with this bill? 

Hon DARREN WEST: What it has to do with this bill is that once a person applies their legal right to protest, 
they are seen as a criminal under this legislation and that will be on their history forever. 

Hon Michael Mischin: But they were considered criminals back then. 

Hon DARREN WEST: They were considered criminals back then, and now the Attorney General wants them 
to be considered as criminals again. 

Hon Michael Mischin: No. 

Hon DARREN WEST: Yes, the Attorney General does. 

Hon Michael Mischin: The legislation is actually denying that. 
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Hon DARREN WEST: I think we are going full-circle here, Attorney General. I am trying to make the point 
that the Attorney General has just made in response: these were criminal offences then. 
Several members interjected. 

The ACTING PRESIDENT (Hon Simon O’Brien): Order, there is a little bit too much interjection and when 
there are three or more voices at once it makes it very hard for Hansard. Please respect that and give your 
attention to Hon Darren West. 

Hon DARREN WEST: As the Attorney General said just before the Acting President’s words, there are laws in 
place to pick that up now. I go right back to my original point: this would have been better handled by tweaking 
the move-on notice provisions to not allow people the opportunity to not move on for a second time. There is 
a whole raft of activities that a couple of fine legal minds could get together to make a couple provisions, rather 
than this scattergun approach that picks up farmers and all kinds of peaceful protestors—it could pick up 
protestors on the front steps of Parliament for all we know. There are all kinds of people who could be caught up 
by this legislation, and that is why I say that it was not very well thought through. I refer to unintended 
consequences; I grant the Attorney General that the consequences are unintended and that the legislation was not 
designed to pick up such people. The briefings, my research and the information I have about this bill tell me 
that as a freehold landowner I could become a criminal for refusing to let a coal seam gas operation onto my 
farm. That is not right, and I think the bill needs to be amended or referred somewhere else for a look or perhaps 
even thrown out altogether as Hon Simon O’Brien suggested. I think to proceed with this bill in this form is 
a mistake, and I think the government will be sorry if it does so. There will be widespread criticism of this 
legislation, as there has been in the articles I quoted earlier. There is no way known that I can support such 
legislation. I get the intent of the legislation and I think there is some merit in that, but I do not accept that we 
should all be tarred with the same brush and find ourselves as criminals for doing something we do not think is 
really a criminal act. 

I suggest that maybe all we need is some more resourcing for government agencies. Now that is a novel concept 
for this government. Perhaps, from time to time, the government might find a department that it can give more 
resources to instead of continually reducing departments’ resources. Maybe there are just not enough resources. 
As the Attorney General correctly pointed out, there are already bills to pick up those things. Maybe we should 
have a few more resources to help our police carry out the provisions of the bills that we have, and make some 
minor changes to legislation so we can change to the evolving habits—as they are called—of the activists. I think 
activists are quite entitled to have evolving habits. They are quite entitled to protest and to their right to free 
speech. I think any bill that takes those rights away is a bad bill and will not be accepted by the people of 
Western Australia, and it certainly will not be accepted by the opposition. I think the legislation needs to be 
taken back to the other side of the yellow envelope with all of the comments that will be made in this debate. 
I know there will be some valuable comments and some that government members do not agree with. There may 
even be a few tongue-in-cheek comments and a few astute comments made over the course of this debate, but 
they will all be important comments that need to be considered.  

As I have said lots of times before, this house is made up of a wide microcosm of society in Western Australia. 
We have people from all corners of the state, all backgrounds and all walks of life, and I think all their views are 
important. But I think that bringing forward a draconian piece of legislation that provides that a person will be 
a criminal if they stop someone coming onto their property, even though they might think they have a lawful 
right to be there, is a bad move. 
Hon Michael Mischin: So are you saying that you shouldn’t have police going onto your property if they have 
a warrant? 
Hon DARREN WEST: I did not say that. I did not say that at all. The Attorney General said that, and I will let 
him clarify those comments later. 
Hon Michael Mischin interjected. 
Hon DARREN WEST: I did not say that. Hansard will reflect what I said and I would ask that Hansard not 
record what the Attorney General said, because the Attorney General did not quote me. He put words into my 
mouth. That is not what I said at all. I did not say that I would be a criminal if I desisted or resisted a police 
officer who wanted to come onto my property. 
Hon Michael Mischin: Help me out here. 
Hon DARREN WEST: I did not say that. I think the Attorney General needs to help himself. I am trying to help 
the Attorney General. The Attorney General needs to review the bill. 
Hon Michael Mischin: Please tell me the principle of law that you are applying here just so I can understand it. 
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Hon DARREN WEST: Attorney General, I am making my contribution to the Criminal Code Amendment 
(Prevention of Lawful Activity) Bill 2015. 
Hon Nick Goiran: How come you’re the first speaker from that side on the bill? 
Hon DARREN WEST: I am not the lead speaker. 
Several members interjected. 
The ACTING PRESIDENT (Hon Simon O’Brien): Order! There is too much unruly interjection. I thought we 
had got away from that. Hon Darren West has the call and he will address the Chair. 

Hon DARREN WEST: Thank you, Mr Acting President. I will make my comments through you, because you 
are right; the interjections are becoming somewhat unruly and quite repetitive. That is okay; I am standing up 
against a piece of government legislation so I deserve to be criticised. That is what this legislation is all about. 
I think this government needs to learn from time to time—not always—some of the lessons from those opposite. 

I did not say at any point that I have a right to refuse entry to a police officer entering my farm with a warrant, 
because I do not. I have never said that and I will not say that because it is not right. What I will say is that if 
a person is in a high-visibility outfit on a coal seam gas fracturing rig, I think I would go up to the gate and say, 
“Boys, out you go; you’re not coming in. I don’t care whether you reckon you’re supposed to be here. This is my 
farm; I’m not having you here drilling near my water points.” I think I have the right to do that. This bill will 
take away that right, because I would be charged with a criminal offence if I resisted, locked the gate, told them 
that they could not come in and restricted their access to my property. That is what I would do. 

Hon Michael Mischin: No, that is not what this bill will do. 

Hon DARREN WEST: The Attorney General can explain to me otherwise. As I have said, I am only trying to 
help. I do not think the bill is a good piece of legislation. I do not think the Attorney General has thought it 
through very well, and I am only trying to help make it better. 

I am 99 per cent sure that my colleagues who represent the agricultural constituencies in this and the other house 
will not pass a bill that will erode farmers’ property rights in the way that this bill will. It will also erode the rights 
of anyone who wants to lawfully protest and make their point known to the government. Government members 
may want to remember that no political party is in government forever and that we need to draft legislation that 
works for both sides. Although it is a nice concept to silence the vocal minority, I do not think we should be trying 
to do that. We should try to listen and take in all points of view before making decisions, especially when they are 
decisions of high public interest, such as those about shark culls, late-night trains, cutting down old-growth forests 
and things of that nature. We perhaps should give a little more consideration to the people who put us in Parliament 
and take their views a little more seriously, rather than drafting legislation that will make them criminals for 
standing up against a government decision that is clearly bad. That is what we should be doing. 

This bill is not good. I think some more time needs to be spent on the bill and I think it needs quite a lot of 
changing. I do not mind the intent of the bill in that it will provide that people who do a specific thing will be 
charged, but if people will be charged for doing a specific thing, it should at least be mentioned in the bill and it 
should not be so general that it will capture all kinds of other people who innocently go about their business, as 
they have done for many years, and who innocently make their point heard through peaceful free speech and 
legal activities. I think that is a better way to move forward. Let us listen and work with people, rather than vilify 
them, criticise them and arrest them just because they do not agree with something that is being done. That is 
what this bill will do. 

HON SALLY TALBOT (South West) [5.55 pm]: I am sorry to jump up before Hon Donna Faragher could get 
the call. Like Hon Darren West, I am not the lead speaker on the Criminal Code Amendment (Prevention of 
Lawful Activity) Bill 2015, so I have restricted time in which to make a series of points about what is wrong 
with the bill. I am looking forward to hopefully having an extended debate on this legislation, which probably 
will include a committee stage. 

I appreciate the way that Hon Darren West has laid out the problems with this bill and the fire and passion with 
which he has addressed the issues. Hon Darren West, who lives and made his living up until very recently in the 
middle of the agricultural region of Western Australia, knows what this bill is about. He has lived and breathed 
these issues, whether it is to do with resource exploration or environmental protection. Hon Darren West, like 
those of us who have spent many, many decades in the south west, have been part of these actions that the 
government is now clearly trying to close down with this crude and blunt piece of legislation. This is 
a significant moment in the final years of this very conservative government, and I think it is worth marking this 
moment as the point at which the community will finally walk away from this particular brand of noxious and 
toxic conservatism that has been given shape by the Liberal–National government in the past few years. This is 
not the first piece of legislation of this ilk that we have seen. Indeed, we on this side of the house had a very 
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significant victory when we effectively saw off the stop-and-search legislation that the government marched in 
here with. Unfortunately, we did not have the same degree of success with other restrictive and retrograde 
legislation such as the prohibited behaviour orders legislation and the graffiti changes that were made to the 
Criminal Code. 

It is interesting that Hon Michael Mischin, the Attorney General, has, amongst the range of skills that are clearly 
perceived by his colleagues, the ability to create a distraction. I have noticed how often he uses this kind of 
legislation to create that distraction. I guess that nobody on this side of the house will ever really know where 
this bill has come from, but I will put forward a couple of speculative points about the genesis of this legislation 
and why we are debating it at this time. The most obvious of those is that when the government wants to create 
a distraction of this kind, whereby it can talk in short slogans that do not involve any degree of argument or any 
degree of explanation, it gives it to the Attorney General, because this is one of his areas of speciality. Just to 
give some weight to my point, lest anyone think that I am making it up, I noticed something during one of the 
government’s recent catastrophes. I cannot remember which one it was because we have had so many. It might 
have been the collapse of local government reform or the loss of the AAA credit rating; the list is so long that 
nobody would know. What did we see when we unwrapped The West Australian at six o’clock in the morning? 
We saw Hon Michael Mischin on the front page telling us that anti-association laws were not doing the job that 
they were crafted to do. Where did this come from? How could the piece of news for the day be about anti-
association laws that went through this chamber only a matter of months ago and the Attorney General saying 
that they do not work anymore?  

Hon Michael Mischin: Where did I say that? 

Hon SALLY TALBOT: I think it was the front page of The West Australian, Hon Michael Mischin.  

Hon Michael Mischin: Do you have a quote?  

Hon SALLY TALBOT: No, I do not have a quote; it is indelibly etched on my memory that within the last few 
months, Hon Michael Mischin has made a statement about how the anti-association laws are not working. 

Hon Michael Mischin: How about bringing that in and supporting that comment.  

Hon SALLY TALBOT: I am not above engaging in political tactics to try to change the agenda, so I recognise 
exactly what Hon Michael Mischin has been asked by his colleagues to do. I thought that this was very 
intriguing: how could it be that he is now saying that this legislation he argued for so strongly when we were 
debating it in this house is not working? He was saying that there have never been any successful prosecutions 
under this legislation.  

Hon Michael Mischin: Produce the quote.  

Hon Sue Ellery: Settle down; respond in your answer.  

Hon SALLY TALBOT: When he was asked to explain why, he said that it was not strong enough.  

Point of Order 

Hon MICHAEL MISCHIN: Hon Sally Talbot is misleading Parliament. I challenge her to produce that article 
and show where I have said that or else withdraw her remarks.  

The ACTING PRESIDENT (Hon Liz Behjat): That is not a point of order. If Hon Sally Talbot does have 
access to the article she referred to, she may like to produce that at some stage during her contribution to the 
debate.  

Debate Resumed 

Hon SALLY TALBOT: Thank you, Madam Acting President. I do not have the article on me. I do not need 
notes of that kind to make the observation that Hon Michael Mischin is a master of distraction because I am sure 
he will be able to find the article. He knows how to work a computer; he can google it later tonight and I am sure 
he will find it, otherwise he can use the excellent services in the Parliamentary Library. I am sure they will find it 
for him.  

My first speculative point is that, given the upper house ran out of business about two hours into the first day of 
sitting this year, somebody went to Hon Michael Mischin and said, “Quick, Attorney General; we need 
something to do in the upper house. What can we do?” Presumably while going home that night in his 
ministerial car he has sketched on the back of an envelope what we are looking at today.  

Hon Lynn MacLaren: That’s an interesting theory. 

Hon SALLY TALBOT: That is my first theory, Hon Lynn MacLaren.  

Hon Michael Mischin interjected.  
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Hon SALLY TALBOT: I am sure when Hon Michael Mischin responds to the second reading debate he will 
explain why that is not true. It seems to me he has obviously made a bit of a speciality of this process of political 
distraction. If ever we saw a small piece of legislation, we need only look at this. We can count the words. 
I doubt there are even 200 or 300 words in this Criminal Code Amendment (Prevention of Lawful Activity) Bill. 
If it were not sketched on the back of an envelope, I do not know what. I cannot think of a better example of 
a bill that has been cooked up to create a distraction.  

Members might well make the point that if it is my observation that this is just a distraction, why do we on this 
side of the house not say, “Oh, well, it’s just a distraction; we’re not going to be distracted by this because we’ve 
got other things to talk about; there are things to do with the cost of living eroding the standard of living in 
Western Australia; the government is failing to cope with any sort of post-boom conditions; thanks to this 
government’s inattention and profligate spending on its huge inner-city projects, ordinary working people 
throughout the state have now lost that sense of security that by all rights they should still be experiencing 
because they live in one of the most prosperous states in Australia.” We would like to talk about that. Members 
might well say, “Why don’t you sit down, we’ll collapse the debate and let the government do what it wants to 
do?” But we cannot do that because this government is very good at dressing up this sinister extreme right-wing 
agenda in bills with language that it can sloganise around without ever being held to account for measures or 
suggestions that simply should not be entertained by the Western Australian community. That is what this bill 
represents.  

We have had hundreds of years in Australia of non-violent direct action. We have had centuries of tradition in 
other parts of the world of non-violent direct action and here we have a very right-wing, conservative 
government walking into a Parliament, trying to take away the right of non-violent direct action from the people 
of Western Australia. That is why I have to take my hat off to Hon Michael Mischin. If this is supposed to be 
a distraction, he has succeeded in engaging the attention of the opposition in this place. We will fight this bill 
right down to the wire, through to the bitter end. We will keep going right through to Christmas Day if the 
government requires us to do that. I point out to anyone casually reading Hansard that it is now mid-March. We 
will oppose this bill every step of the way.  

Although my colleague Hon Darren West does not have any draft in statutory form, he suggested an amendment 
to the bill might be possible. It will not escape either the Attorney General or any other member of the  
Liberal–National government that at this moment there is no supplementary notice paper because there are no 
amendments. Having looked at this bill, my colleagues and I are hesitant about an attempt to amend it. It is so 
profoundly bad that it is difficult to see how it can be amended to improve it. I know Hon Darren West and 
I have great respect for that view because there is a body of opinion that says that legislation should always 
reflect precisely what we are trying to do. We should make it very clear to the community what activity we are 
trying to prohibit or, in the case of educative law, what activity we are trying to discourage people from engaging 
in. Clearly, this bill does not do that. It contains terms that are not defined. Some are poorly defined, and I will 
come to some of those later, such as the notion of physically preventing something, which is a very ill-defined 
term. Other terms are not mentioned at all. I think it is extraordinary that we can pick up a bill that is phrased in 
very general terms with phrases such as “physical prevention of lawful activity” and “A person making, adapting 
or knowingly possessing a thing is presumed to have the purpose referred to”. Members will get my point that 
this is very general, non-specific language. But within a matter of a dozen words of the second reading speech, 
the minister refers to things such as thumb locks, arm locks or barrel locks. I asked the advisers today whether 
I would be covered by any legal privilege if I googled some of these things. We are all a little unsure about what 
shop one goes to when looking for these pieces of equipment. There are even technical details in the second 
reading speech about people using ice or cold water to shrink the diameter of their thumbs. This second reading 
speech goes with a bill that is couched in terms of “things” and “physically preventing an action”. There is 
a world of vacuum between these two documents—the bill and the second reading speech—and it is just not 
good enough. I noted when Hon Darren West mentioned two words, “picket line”, the eyes of members on the 
government benches lit up. They were saying, “Ah, Labor’s managed to take this debate back to its favourite 
subject.” 

The ACTING PRESIDENT (Hon Liz Behjat): Order! If members on my left are not following the debate 
currently underway in the house, I ask them to take their conversation outside the chamber, please. 

Hon SALLY TALBOT: All of a sudden, Hon Darren West mentioned two words, picket line”, and the 
members of the National and Liberal Parties said, “Oh now Labor’s just talking about their favourite stuff, which 
is the way that this conservative government has got it in for unions and union activity.” However, of course, 
Hon Darren West was absolutely right to mention one of the errors—only one because there are many—which is 
that the provisions of the bill to be applied are couched in terms of “physically preventing an activity” and 
“possession of a thing”. I therefore do not know why the eyes of members on the government benches lit up 
when those two words were mentioned. They should have been able to say, “No, no, Hon Darren West, you’re 
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quite wrong because the bill specifically precludes the application of these measures to industrial action.” But of 
course they are unable to say that, because it does not. Clearly, to the extent that industrial action involves the 
kind of nonviolent activism that is captured by this bill, someone engaging in industrial action will be captured 
by the provisions of this bill. 

Hon Michael Mischin: No. 

Hon SALLY TALBOT: If the Attorney General thinks that that is not so, it is incumbent on him to make it very 
clear, in the response to the second reading debate, why a member of a union or an employee who is engaged in 
nonviolent direct action will be situated outside the provisions of this bill, because I cannot see it and none of my 
colleagues on this side of the house can see it. I put it to the Attorney General that the reason we cannot see it is 
that it is not there, because clearly their actions will be captured by the provisions of this bill. 

The two new offences that will be created by this bill clearly do not apply solely to what the Attorney General and 
the government have referred to—I will be charitable here—because clearly this bill has been discussed around the 
cabinet table. I cannot see that the government would have a mechanism whereby a bill just creeps into this place 
without having been discussed around the cabinet table. Clearly, the cabinet members who are members of the 
National Party have participated in that debate and presumably now are supportive of the provisions in this bill. I 
have to say that when this bill first came across my desk, I read it and thought that I had missed something. I 
thought, at one of the many times that my internet connection in Denmark was not working due to a light breeze or 
whatever it is that stops my internet connection in Denmark from working, that maybe the coalition had come to an 
end. I thought that the cabinet might have been made up exclusively of extreme right-wing people such as 
Hon Michael Mischin, and that the National Party was no longer there. I say that because no member of the 
National Party that I have ever talked to would support measures such as these in the bill. 

This bill creating two brand-new offences has been signed off by all the processes within the Liberal and 
National Parties and has come into this place for debate. For some reason we are supposed to be persuaded that 
these brand-new offences in this state are needed and required. Why? Is it because suddenly industry is being 
hampered in its daily activities because of vast activity that involves dismantling equipment to get protesters off 
it? Of course it is not. That is just absolute nonsense. Nobody will regard that argument as having any sort of 
validity at all. We were told in the second reading speech that it was actions at James Price Point and at some of 
the forest protests in the south west that gave rise to this bill. However, this bill has a very wide application and 
that is clearly what the government intended when it brought the bill into this place. Some profoundly important 
basic principles are being threatened by this bill. I will not have time to go into all of them tonight, but I will 
signal them and continue my remarks when the bill comes back on for debate. 

It worries me that a central part of this legislation—again, there is no reference to it in the bill but there is in the 
second reading speech—has a considerable emphasis on the argument about police resources. We are told that 
somehow this bill is needed because the activities of protesters are soaking up the capacity of the police force—
capacity that should be applied to fighting crime, I suppose, in the most general sense—and there is this kind of 
black hole of activism that is sucking the essential police resources away from what the police should be doing. 
I do not know how a government member can have the temerity to come into this place and run that argument, 
let alone allow the speech to be written and then stand and read it out. If there is any substance to that argument, 
it is surely about not having enough police, which is all about broken promises and having an adequate number 
of police out and about. 

Hon Dave Grills is shaking his head. It will be great to hear what Hon Dave Grills says—he had considerable 
experience working for the police department before he became a member of this place—about why I am wrong 
in making that point. Where is the activity that is denuding the police force of police all over the state and 
preventing them from going out and patrolling crime areas because they are too busy unscrewing people from 
thumb locks on machines? It is just nonsense. Where are we going with that kind of argument? What is the 
principle that says we need to introduce these kinds of draconian measures because we do not have enough 
police to deal with crime in the state? It is such a dead-end argument that I cannot see why there is even 
a passing reference to that sort of nonsense in the second reading speech. 

What about the reference in the explanatory memorandum and in the second reading speech that offenders who are 
charged under these provisions, and presumably prosecuted and found guilty, will be asked to repay and the police 
will recoup some or all of the cost of presumably not only disengaging the action, but also bringing the 
prosecution? Where does that take us, I ask members of the government, as a legislative principle to now somehow 
start invoicing people convicted of crimes for the cost of the action? I know that recouping costs is a perennial 
debate we have when expensive rescues of lone yachtsmen in the Southern Ocean and all those sorts of things are 
carried out. That is quite different from a principle that says, “We will recoup the cost of this action from the 
offender.” We do not use it when we talk about people who are convicted of serious criminal offences such as 
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murder or rape. We do not talk in those terms. Why is it suddenly okay to talk in those terms about people who 
have been convicted because of a draconian piece of legislation aimed at stopping nonviolent direct action? 

Debate adjourned, pursuant to temporary orders. 

House adjourned at 6.20 pm 
__________  
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